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CC Docket No. 00-217

Dear Ms. Salas:

Enclosed for filing with the Commission is the original and one copy of the above-
referenced document. The required copies of this document have been sent to the Common
Carrier Bureau and the International Transcription Service.

Please return one file-stamped copy of this document in the envelope enclosed for that
purpose. If you should have any question, please do not hesitate to contact me. Thank you for
bringing this matter to the attention of the Commission.

Very truly yours,
il Lo,
Lisa C. Creighton

LCC/cmw
Enclosures
cc: Janice Myles (w enclosures)
International Transcription Service (w/enclosure)
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Sue E. Weiske
General Counsel
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5710 LBJ Freeway, Suite 215
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L INTRODUCTION

[onex Communications, Inc. (“lonex™) files these comments in reply to the evaluation of
the United States Department of Justice (“DOJ”) submitted in this docket. In its evaluation, the
DOJ urges this Commission to make an independent evaluation of the unbundled network
elements (“UNE”) rates in Kansas as it believes the rates set by the Kansas Corporation
Commission (“KCC”) in the Kansas Generic UNE docket are too high. Ionex strongly concurs
with the DOJ but believes that any evaluation must also include the substantially higher prices
actual paid by CLECs, such as Ionex. Furthermore, Ionex identifies several cases relating to
UNE pricing for Digital Subscriber Line (“DSL”) services in which the KCC itself determined
that the UNE rates set in the Kansas Generic UNE docket are non-TELRIC compliant, unlawful,

unjust. unreasonable and discriminatory.

II. ANY EVALUATION OF UNE PRICING IN KANSAS
MUST INCLUDE PRICES ACTUALLY PAID BY CLECS

The DOIJ is correct in its assessment, this Commission should make an independent
evaluation of the prices for unbundled network elements (“UNEs”) in Kansas, to determine if
they are properly cost based. In making this evaluation, this Commission should not only review
the UNE rates set in the KansasGeneric UNE docket,! but also the UNE rates that SWBT
contends that CLECs should be paying pursuant to existing interconnection agreements. As
stated in Ionex’s initial Comments, while Ionex’s predecessor clearly thought that SWBT was
offering the prices that were to be determined by the Kansas Corporation Commission (“KCC”)
in the Kansas Generic UNE docket, SWBT continue to maintain that it has no legal obligation to

offer those rates to CLECs with existing agreements or CLECs who are unaware of the Generic

! Docket No. 97-SCCC-149-GIT
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UNE docket. Instead, SWBT contends that Ionex should have been paying rates 300 percent
higher than the questionable rates set in the Kansas Generic UNE docket. While Ionex strongly
believes that SWBT’s position is incorrect and lonex has initiated a complaint (expending
considerable time and resources) before the KCC just to get the Generic UNE rates that have
been questioned by the DOJ, SWBT’s actions clearly indicate that this Commission needs to
look at more than the rates set in the Generic UNE docket to get an accurate picture of the true
extent to which UNE rates are not cost-based in Kansas. Any evaluation must include the actual
rates being paid by CLECs in Kansas. To assist the Commission in this evaluation, lonex refers
the Commission to the UNE attachment from its Kansas interconnection agreement with SWBT

under which Ionex operated until November of this year. (See Exhibit A to Ionex’s Complaint

attached at Exhibit A to lonex’s original Comments).

1. THE KCC HAS ALREADY DETERMINED THAT SOME OF
THE UNE PRICES SET IN THE GENERIC UNE DOCKET
ARE NOT COST-BASED

Ionex believes that an examination of the regulatory history of xDSL services in Kansas
also supports the DOJ’s request for an independent evaluation of UNE prices in Kansas. To
date, there have been two arbitrations relating to DSL/Line Sharing services. In the first
arbitration, In the Matter of the Petition of DIECA Communications, Inc. d/b/a Covad
Communications Company for Arbitration of Interconnection Rates, Terms, Conditions and
Related Arrangements With Southwestern Bell Telephone Company, Docket No. 00-DCIT-389-
ARB, the petitioner, Covad, asked the KCC to set TELRIC compliant recurring and non-
recurring rates for 2-wire ISDN Digital Subscriber Line loop, non-recurring rates for loop

qualification. and non-recurring rates for 2-wire analog and digital cross connects and ADSL
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shielded cross connects. In the arbitration, SWBT challenged a CLEC’s right to request

arbitration of these rates, arguing that all CLECs were bound by the rates set in the Generic UNE

docket, both recurring and non-recurring. Eventually, the KCC rejected SWBT’s challenge,

finding that in some circumstances CLECs are entitled to arbitrate the rates set by the KCC in the
Generic UNE docket.

In the arbitration, the Arbitrator rejected all the challenged rates from the Generic UNE
docket, holding that they were based on non-TELRIC compliant cost studies. (See Arbitrator’s
Order. May 9, 2000, Docket No. OO-389-ARB).2 Furthermore, the Arbitrator found that the
rates set in the Generic UNE docket would result in CLECs paying prices that were
substantially too high. (See Arbitrator’s Order issued May 9, 2000 at page 16 (emphasis
added)). The Arbitrator ordered SWBT to rerun its cost studies to bring them in compliance with
TELRIC. Finally, the Arbitrator found that it was unlawful, unjust, unreasonable and
discriminatory to subject CLECs to non-TELRIC compliant rates while SWBT reran the loop
studies. (Id. at 17). Therefore, the Arbitrator set rates that were more comparable to other states
and, based on the evidence, TELRIC compliant. The Arbitrator’s findings and rates were
accepted by the KCC. (See Order Affirming Arbitrator’s Recommendation Setting Interim
Rates. July, 28, 2000, Docket No. 00-DCIT-389-ARB). To date, SWBT has not rerun its cost

study and Covad has not filed an interconnection agreement with SWBT that other CLECs could

adopt. Therefore, SWBT continues to offer the Generic UNE rates to the majority of CLECs.?

2

Within this reply, lonex will cite to various KCC orders and pleadings. The orders and
pleading are all available through the KCC’s website at www KCC.state ks.us/ through the
“Docket Filings™ selection.

} For about one month, SWBT has offered the DSL arbitration rates in its DSL attachment
to the K2A Interconnection Agreement. SWBT is now trying to withdraw the Covad arbitration
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The following chart demonstrates the substantial differences between rates set in the

Generic UNE docket and those established in the DSL arbitration:

RECURRING RATES
DSL ARBITRATION
RATES GENERIC UNE RATES*
Zone 1A - Rural $32.21 $40.69
Zone 2B - Suburban $18.82 $29.50
Zone 3C - Urban $16.37 $32.60

INITIAL NON-RECURRING RATES:

DSL ARBITRATION
RATES GENERIC UNE RATES
Zone 1A - Rural $15.03 $72.50
Zone 2B - Suburban $15.03 $72.50
Zone 3C - Urban $15.03 $72.50
2-Wire Analog Cross Connect $17.29 $26.70°
2-Wire Digital Cross Connect $17.29 $26.70
Loop Qualification $0 $10.00°
ADDITIONAL NON-RECURRING RATES:
DSL ARBITRATION GENERIC UNE RATES
RATES
Zone 1A - Rural $6.22 $37.75
Zone 2B - Suburban $6.22 $37.75

rates through a proposed amendment to Attachment 25 xDSL to the K2A Interconnection
Agreement. See page 8 herein for a further explanation of this situation.

/ These rates are taken from February 19, 1999, September 19, 1999 and November 3,
2000 Orders in Docket No. 97-SCCC-149-GIT.

7 By way of further comparison, SWBT is arguing that through October 2000, Ionex
should have been paying $72.50 for the initial non-recurring fee for the 2-Wire Analog and
Digital Cross Connects, 4 times the amount of the DSL Arbitrations and almost three times the
Generic UNE rates.

SWBT takes the position that it is entitled to charge for manual loop qualification despite
the Arbitrator’s clear finding that such a charge was not consistent with TELRIC principles and
the only TELRIC compliant rate was $0. (See Arbitrator’s Order, May 11, 2000 at p. 20, Docket
No. 00-DCIT-389-ARB).
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Zone 3C - Urban $6.22 $37.75
2-Wire Analog Cross Connect $17.29 $25.55°
2-Wire Digital Cross Connect $17.29 $25.55
Loop Qualification NA NA

In the second DSL/Line Sharing arbitration, /n the Matter of the Petition of (DIECA
Communications, Inc) Covad Communications Company for Arbitration of Interconnection
Rates, Terms, Conditions and Related Arrangements for Line-Sharing With Southwestern Bell
Telephone Company, Docket No. 00-DCIT-997-ARB, the Arbitrator and the KCC affirmed the
rates set in the first Covad arbitration. (See Arbitrator’s Order, July 21, 2000 and Order
Affirming Arbitrator’s Recommendation Setting Interim Rates, August 8, 2000). However, as

mentioned above, SWBT and Covad have not filed an interconnection agreement.

On July 21, 2000, the KCC opened a generic docket to address the conditions, terms and
rates for digital subscriber line UNEs in Kansas (hereinafter “the Generic xDSL docket™).t
Subsequently, in that docket, the KCC ordered SWBT to make available to CLECs on an interim
basis the rates, terms and conditions determined in the two DSL Arbitrations. (See Order 5:
Prehearing Conference Order, September 13, 2000 at §8). Almost two months later, SWBT
began offering the DSL arbitration rates as part of its DSL Attachment in its K2A
Interconnection Agreement. As noted by the DOJ, on November 3, 2000, the KCC issued an
order in the Generic UNE docket affirming the non-recurring rates it set earlier, many of which

were rejected in the DSL Arbitrations. (See Order Regarding Non-Recurring Charges for

7 By way of further comparison, SWBT is arguing that through October 2000, [onex

should have been paying $69.05 for the additional non-recurring fee for the 2-Wire Analog and
Digital Cross Connects, again. almost 4 times the amount of the DSL Arbitrations and almost
three times the Generic UNE rates
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Unbundled Network Elements, November 3, 2000, Docket No. 97-SCC-149-GIT). In the

November Order, the KCC affirmed SWBT rates that it had determined in the DSL arbitrations
to be non-TELRIC compliant, unlawful, unjust, unreasonable and discriminatory.

On December 5, 2000, SWBT submitted proposed revisions to Attachment 25, xDSL to
its K2A Interconnection Agreement seeking to replace the DSL Arbitration rates with the non-
TELRIC compliant rates set in the November Order in the Generic UNE docket. (See December
5, 2000 letter to Jeff Wagaman from April Rodewald submitted in Docket No 97-411-GIT). As
the chart above depicts, these rates are up to five times greater that the rates set in the DSL
Arbitrations. DATA CLECs have filed an objection to these proposed revisions. However, the
KCC has not resolved the conflict between the Generic UNE docket and the Generic DSL

docket.

IV.  CONCLUSION

As demonstrated above, there are strong reasons, which include the KCC’s own
determinations, to believe that the rates set in Kansas Generic UNE docket are not cost-based.
Further, there are strong reasons to believe that SWBT is charging many CLECs prices that are
even higher than the questionable rates set in the Kansas Generic UNE docket. Based on these
facts, Tonex joins the DOJ in urging this Commission to make an independent evaluation of the
prices for UNEs in Kansas to determine if they are cost-based. Ionex maintains that if such an

evaluation is performed, this Commission will find that the actual UNE rates paid by CLECs in

Kansas are not cost-based.

8 Docket No. 01-GIMT-032-GIT.
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Respectfully submitted,

SONNENSCHEIN NATH & ROSENTHAL

%ﬁcm

Lisa C. Creighton

4520 Main Street, Suite 1100
Kansas City, Missouri 64111
Telephone:  (816) 460-2400
Facsimile: (816) 531-7545
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YERIFICATION

STATE OF MISSOURI
ss:
COUNTY OF JACKSON
1, Lisa C. Creighton, of lawful age, being first duly sworn upon my oath, state

I am an attorney for lonex Communications, Inc.; I have read the above and foregoing

Comments Provided by lonex Communications, Inc. in Reply to Evaluation of the United States

Department of Justice, and, upon information and belief, state that the matters therein appearing

are true and correct.
= ( C"-—-\

Lisa C. Creighton

Subscribed and swom to before me this [ I i day of December, 2000.

Notary Public
My Commrssmn Expires:

"r = BARBARA A, THRELKELD
';:".»‘ Notary Poblic — Notary Seal
$'_ S  STATE OFMISSOURI

t«.; _;~ Platte County
71"+ My Commission Expires: Feb, 20, 2001

10
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CERTIFICATE OF SERVICE

I hereby certify that I have caused a true and accurate copy of the foregoing Comments
Provided by Ionex Communications, Inc. in Reply to Evaluation of the United States Department
of Justice to be served on the persons indicated on the attached service list by first class mail,

overnight mail, hand delivery or electronic mail on December 11, 2000.

)ﬁpc &de@

fisaC. Creighton
Attorney
Sonnenschein Nath & Rosenthal
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